I. Introduction
Lawyers are the engineers of the social sciences, and their doctors. Neither is good for a reputation in interdisciplinary exchange. Social scientists often show contempt for a discipline that seems too close to reality to meet hard methodological standards and too much concerned by pathologies that are beyond the reach of its methodological tools. As with many prejudices, there is a grain of truth in this one. But not all law is about making decisions and judgements in the face of a reality that is at best partly understood. The legal discipline has its own methodological standards. For the sake of internal clarity, it aims at parsimony. But modelling is not the legal path to methodological rigor. The legal equivalent boils down to one simple question: who asks whom for what? The law splits abstract problems into a series of cases. It reaches parsimony via the selection and sequence of cases. These hypothetical cases are like histological cuts through the social tissue. The legal discipline starts cutting at cases for which existing legal tools seem particularly well-suited. If these cases are understood, the legal discipline then starts again with the more demanding ones. It is hoped that the sequence of cases leads to an understanding of situations that seemed inaccessible at the outset.
The following article tries to apply this method to hybrid forms of governance in a multilevel setting. This concept puts an end to the idea that government has a monopoly on governance. In the vertical dimension it adds the existence of international, regional and local regulators. In the horizontal dimension it adds both regulatory competition in governance and the possibility of a private element in governance. Such forms of composite governance are frequent in practice, and many of them perform well. But they are too complex for the dogmatic tools available for addressing them in legal terms. This is why this article deliberately ignores the practical prominence of the composite forms. It rigorously simplifies the case it starts with and adds complexity step by step, or case by case. The initial case is not exactly counterfactual. But it is not clear where such a case would ever come before a court;
neither is it the case most prominent for legal practice, nor the one ranking highest in social scientific interest.
For lawyers, governance is a constitutional issue. One can legitimately ask whether the European Union possesses the functional equivalent of a constitution . But at present constitutional law still is basically national law. And the following investigation is confined to the constitution I know best, the German constitution.
The first simplification concerns the type of deviation from the traditional state monopoly of governance. The first part of this article looks at what is rather rare in practice: pure private governance (II). It is only in the conclusion of the article that I will look at more complex forms of the governance (IV). The second simplification concerns the governance tool employed. I start with the case of (pure private) governance by law. Such judicial pure private governance is even less frequent in practice. Most private governance is not legal in nature.
Rather, it uses social norms or a technical code. Later in the paper I will try to face the intellectual challenge connected with this (III). The third simplification concerns the parties of the hypothetical case. It assumes a case in which the government takes legal action against the private governance body in the interest of its addressees. The opposite scenario, however, is much more probable. In this scenario, an addressee claims that government protect it against private regulatory power. This latter case is dogmatically much more demanding. I will take it up only after I have offered a solution to the easier case 3 .
Since these simplifications are on purpose artificial, it would not be advisable to illustrate what is to follow by a case taken from governance practice. Any such case would perforce add context, and the context would divert the attention from the topic of the analysis. But even a case made up cannot eschew a further dimension of complexity. If government itself governs, a constitutional lawyer can take its power to impact on society for granted. It derives from its sovereign powers, i.e. from the constitution itself. This is not true for private governance. The private regulator must subdue addressees to its governance activities. This doubles the constitutional issues. The constitution potentially has a say on both the submission of the addressee under private governance, and on the exercise of these powers. As complex as this already is, it is not yet the full constitutional picture; for the black box of private regulators is still to be opened. In practice, private regulation is primarily "selfregulation". The classic case is an industry, which agrees on a quality standard and imposes it on all its members. In practical terms this presupposes well-organised industrial associations.
In such a scenario, the true conflict is between the management of the association and some of its members. Government can intervene in the interest of protecting the members against the management 16 . Members can claim that the government has a duty to protect them from the powerful management
17
. This clarification forces us to soften one of the original simplifications in the illustrative case. The doctors' association actually falls into this second category, if it acts vis-à-vis its members. It falls into the previous category, if it tries to force outside doctors to become a member, or to abide by its standards although they are not formally a member. 
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To the extent that the question has been asked by constitutional lawyers, they seem to be rather sceptical, see in particular If one accepts this view, it finally casts new and elucidating light on Article 9, par. 1, Basic
Law. This provision protects the freedom to form associations and corporations. The
Constitutional Court extended the protection to the activities of these entities once there are founded. And it holds that not only the founders, but also the entity itself is protected, irrespective of whether the entity has legal personality or not 45 . One has an individualistic freedom to form business corporations. If such corporations exert power on the market, a conflict among individuals originates. The formation of an association is different, however.
In light of the forgoing, this provision ought to be interpreted as the general clause for the protection of egalitarian rule. Article 9, par.1, Basic Law, turns out to be the general clause for the protection of autonomy, not freedom. The rest of this article will concentrate on this provision.
b) Legitimate aims
The Constitutional Court has given fundamental freedoms the following dogmatic structure: It starts from the governmental act against which the constitutional claim is directed. The court first asks whether this act interferes with the subject matter of a fundamental freedom. If it does, it has to meet formal and substantive limitations. The substantive limitations consist of the four tests already mentioned: the act has to serve a legitimate aim, it must be conducive to this end, it must be the least intrusive act of intervention that is equally conducive, and it may not be overly onerous According to established jurisprudence, this power is not limited to fundamental freedoms that give it explicitly to government. Any fundamental freedom is, in other words, an implicit limitation to any other, BVerfGE 39, I 43. This is the dogmatic effect of the already-mentioned principle of practical concordance, see above at note 30. As long as the contents of private regulation remains unspecified, one cannot determine which freedoms of addressees the government could rely on. This holds true for many German businesses, which are legally obliged to be a member of the respective business chamber. These chambers usually have some regulatory authority. For 
c) Conducive
Under the principle of proportionality, interference with a fundamental freedom or with constitutionally protected autonomy must first be conducive to the governmental aim. In our case, the government intervenes in order to protect those addressed by private regulation. Of course, whether the test is met depends of the nature of the concrete act of intervention. But this will normally not pose a problem.
d) Least intrusive
Normally the second constitutional test will not be more difficult for government to meet. As developed as this solution appears, there is still dogmatic work to be done. On the basis of the distinction between freedom and autonomy, the interests of the protectees become constitutionally visible; but they are not given full justice. Accordingly, introducing the idea of regulatory efficacy into the application of the principal of proportionality would only be the next logical step.
However, for our purpose it is not necessary to go that far. We can again stress the distinction between freedom and autonomy. The basic purpose of the distinction is to do justice to the interests of the protectees. But that purpose does not justify stopping half way to allow a defence which argues that alternative regulatory arrangements would be worse.
Good governance is not a value as such. To use an obvious example: The governance exercised by the Mafia seems to be conspicuously effective, but it is also obviously socially harmful. Good governance in itself is therefore not a valid defence from governmental interference into the affairs of private regulators. Let us assume that the private regulator can show all this. His own regulatory activities can then be compared to hypothetical alternative activities by the government or by third private regulators. For traditional constitutional lawyers, the first part of the comparison might appear almost blasphemous; for it openly contradicts the idea of sovereignty. It assumes that the government is no longer able to introduce whatever regulation it deems fit. Alternatively it assumes that the cost for doing so may not only be high in practice, but that such cost-benefit analysis has constitutional status. One may argue that such iconoclastic hypotheses destroy the illusions that are necessary for the proper functioning of the legal system. Were the inroads into the efficacy of governmental regulation only marginal, this would be plausible.
But reality and public perception are different. Globalisation has even popularised the grossly overstated idea of the demise of the nation-state. In such a situation, it would not be wise for the law to ignore the challenges. Constitutional law should adapt to them.
Basically there are two challenges. The first is indeed globalisation, the second systems ; it acknowledges the prerogative of the legislator in assessing the facts and the need for intervention; and it grants the legislature leeway for prognostic judgement 81 .
f) Solutions
The application of the dogmatic framework thus developed will often lead to a clear answer:
for example, that the government has been justified in interfering with private regulation, or that it has clearly overstepped the limitations provided by the constitutional protection of autonomy. But in other cases the result will not be that obvious. In these cases it will be necessary to consider intermediate solutions. . This is also a useful blueprint for the treatment of private regulation, if and when the legal order does not combat it in principle. In those cases it ought to be reluctant to intervene in regulatory substance. But it ought to oversee the organisation of the regulatory body, and its procedure. 
Other disputes between private regulators and government
The hypothetical dispute between a private regulator and the government over interference, aimed at protecting the addressees, has served to introduce the basic dogmatic tools. We can now apply them to other disputes that might originate from private regulation. A first set still opposes private regulators and government, but in regard to different conflicts: the first addresses a conflict in a private regulatory body (a); the second is triggered by a conflict between competing private regulators (b); the third by competition between private and public regulation (c).
a) Conflicts in private regulatory bodies
When analysing the conflict between a private regulatory body and its addressees, we already had a look inside the regulatory body. But at that point we were exclusively concerned with 
b) Conflicts between competing private regulators
The second scenario is characterised by a dispute between a private regulator and government over a conflict between competing private regulators. , but public interest in it is. This explains why there is no coherent legal framework for private regulation yet, no general part so to speak.
Establishing a field with such a set of rules would make at least as much sense as the well- The bias would be strongest if government could justify intervention into private regulation by simply pointing to the constitutional rules on jurisdiction to prescribe. Since the constitution starts from the concept of sovereignty, this jurisdiction is in principle unlimited.
The constitution is only interested in distributing jurisdiction between the federation and the Länder. But this approach would basically allow any act of interference into private regulation. It would be inconsistent with the fact that the constitution does indeed protect autonomy, not only freedom. If the government overrules private regulatory activities, in principle it must therefore also show why public regulation is preferable to private regulation in the case at hand. But it will not be difficult for government to find such reasons. For only public regulation is embedded in dense safeguards for democracy and the rule of law. But in this context, the interest of the protectees is not to be overlooked either. When that protection is itself constitutionally legitimate, private regulators must therefore be allowed to show that they give protectees much better protection. The constitutional bias in favour of public regulation is therefore, at most, limited. If it becomes hard to say whether private regulation is indeed preferable, public intervention may prevail.
Since the constitution protects autonomy, a second line of justification is insufficient. It would rely on the fact that widespread and efficacious private regulation might delegitimise public regulation in the long run. This fear would only make for a legitimate aim if there were a realistic chance that government at some point might not be able to reach legitimate regulatory aims. Protecting its own turf in regulatory competition is not itself constitutionally legitimate. This is a further reason for the constitutional protection of autonomy. Fundamental freedoms are a reaction to the temptation of those in government to further their individual interest in power by disregarding liberty. Likewise, the constitutional protection of autonomy is the reaction to the temptation of those in government to disregard the valuable private generation of order in the interest of maintaining or increasing political power.
Disputes between addressees and government
We started our analysis by looking at disputes between private regulators and government. A second series of constitutional cases opposes the addressees of private regulation and government. Addressees can pursue two fundamentally opposed interests: they can ally with private regulators in their defence against public intervention (a); on the contrary, they can call for such intervention (b).
a) Protection from public intervention into private regulation
Again, it may be helpful to start by placing the dispute into the framework of our drawing: The addresses' indirect interest originates from a comparison between private regulation and a public substitute. The substitute can be more onerous. In practice, this is a frequent concern of addressees; for most private regulation is not imposed on addressees, but negotiated with them.
In the first situation, the addressees simply ally with the private regulators in their defence against governmental intervention. The second case can be procedurally more demanding. If intervening into private regulation and replacing it with public regulation occur in one and the same act, the addressees have no immediate right to sue. They have to wait until the public substitute comes into force 97 .
b) Call for protection against private regulation
The alternate scenario graphically looks as follows: From the forgoing, a second peculiarity can be derived. If freedom clashes with freedom, the government's constitutional duty can only consist of offering substantial protection.
Government must hinder one private actor from intruding too deeply into the constitutionally protected freedom of another. This may also be necessary if freedom clashes with autonomy.
But the constitutional concern with autonomy does not end there. In principle, the constitution prefers regulation that is controlled by democratic institutions and by the rule of law. . But both come at a high price; and they can prevent the government from being fully effective. The defence therefore leads to a balancing act.
A second defence can also be derived from earlier observations. We have shown that private regulation may not analytically be reduced to an isolated conflict between the regulator and his addressees 109 . Government must therefore be able to forgo intervention if private regulation turns out to offer protectees both legitimate and proportionate protection.
Disputes between protectees and government
We still have a last set of hypothetical disputes to consider, the ones opposing protectees of private regulation and government. Again, such disputes can serve two opposite ends: in a first situation, a protectee can ally with the private regulator in opposing governmental interference (a); in the opposite situation, a protectee will want to oblige the government to intervene in private regulation (b). Since this group is already protected by the private rules, the substantive aim of such a dispute must be better private protection.
a) Protection from public intervention into private regulation
The first type of dispute is straightforward. This is demonstrated by our standard drawing: entitled to legislate on behalf of the protectees. A correspondent constitutional obligation to grant appropriate protection fits into that picture. Or to put it differently: A constitutional obligation for private regulators to grant appropriate protection would make it more difficult for government to justify substituting public regulation for unsatisfactory private regulation.
III. Private governance without law
Thus far, all our hypothetical cases have assumed private governance by law. We knew that this was a rare event, but we wanted to focus the analysis on the distinction between private and public regulation. This section drops the assumption and addresses private governance without law: it shows the normative advantages of governance by law (1), and it explores dogmatic paths for bringing these advantages to bear (2).
Normative advantages of governance by law
Governance by law is not fashionable. Modernists pejoratively call it command-and-control regulation. The cruder the rationalist model, the easier it is to demonstrate the comparative advantage of fancier regulatory tools: for governance by law is not very efficacious, and the regulatory cost is rather high. But the world out there is neither rational nor simple. Unlike any other governance tool, governance by law has stood the test of time.
But the analysis need not stop there. It would certainly be preposterous to claim that our time has already uncovered all the secrets of this governance tool. But for quite a number of them, we do possess a conceptual language. This is not the occasion to elaborate on these issues in extenso
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. Sketchy remarks must suffice. Governance by law is fuzzy on purpose. . It also provides the addressees with an opportunity to raise concern about the adequacy of the rules. In the terminology from Albert O. Hirschman, it thus serves as a voice mechanism 117 . By its discursive character, the law has access to the cognitive models on which the addressees base their view of the world. This feature makes it less likely that the addressees misunderstand the law's intention. Not so rarely, the law even has a chance to reshape the addressees' preferences. 
IV. Conclusion: From pure private to hybrid regulation
Pure private regulation exists, but it is rare. What is becoming more and more frequent, however, are hybrid forms of governance, or mixes with public and private elements. What can we learn from the foregoing analysis that is of value for this increasingly frequent phenomenon?
The starting point remains the same. The Constitutional Court still only hears constitutional complaints that are directed against the government. Thus the material conflict must always be clothed as a dispute between a private actor and the government 133 . Accordingly, our analysis of pure private governance generates a set of hypotheses for the constitutional control of hybrid governance.
In the first case, a private regulator sued government because it intervened into its regulatory activities on behalf of the addressees. Whether such a dispute is still admissible depends on the form of hybrid regulation. There are two obstacles: the government cannot sue itself; and hybridisation can provide the government with ways to influence private regulators
that are not open to attack in court. We can roughly distinguish three forms of hybridisation.
In the first case, the private actor is so close to government that he practically becomes a part of it. In the second case, the government becomes a member of a joint public-private regulatory body. In the third case, the private regulator remains an independent private organisation. Only the regulatory activities of the private regulator are influenced by the government, e.g. by the threat of onerous, unilateral public rules.
In the first case, the private regulator disappears as an independent actor. Our quadrangle collapses into the traditional triangle, where government interferes with the freedom of one group on behalf of the freedom of another group. In the second case, a separate, new regulatory body exists. But government is bound by the charter of this organisation. The charter will often make it illegal for the government to use its sovereign powers to influence the management of the body. Even if this were not the case 134 , however, such intervention would be highly unlikely. For the government would lose its standing in the regulatory body.
The latter observation normally also holds for the third case. Legally, in this third scenario the government is not prevented from using its unilateral sovereign powers. But it typically has engaged in hybrid governance precisely because it expected this to be more efficacious.
The procedural problems are compounded with problems of substantive law. In the case of pure private regulation, the regulator could rely on his constitutionally protected autonomy to defend himself against governmental intervention is then particularly unwise for them to use this option. If hybridisation is the price for a governmental favour, the private regulators would lose this favour once they sued government. And if the government's power to threaten is strong enough to force private regulators into hybrid regulation, it will also be strong enough to prevent these regulators from suing the government.
One might think that a second type of dispute should be more prominent in hybrid regulation; namely, that members of a regulatory body complain about government actions at the interior of this body
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. This is indeed where conflicts between government and its private regulatory partners are normally located. But it is not very likely that these conflicts will be transformed into constitutional complaints. One may even ask whether the contribution of government to management decisions in joint regulatory bodies is open to attack by constitutional complaint. But even if such complaints were admissible, they are unlikely to be made. For politically, such a complaint is tantamount to declaring that the joint regulatory body should be dissolved.
A third class of disputes, however, is both likely and important. In this scenario, the underlying conflict opposes competing regulatory bodies possible to attribute the regulatory activity to the government. If so, the constitutional control of the regulation becomes much easier. The addressees can directly complain about its contents.
Regulatory activity is bound to be attributed to the government if the private partner contributes to what in essence remains public regulation. The second case is the dogmatically demanding one: the joint public-private regulatory body. Technically, the government does not delegate public regulatory power to this new body. Is it nonetheless enough that the government has direct influence on regulatory contents via its chartered rights in the body?
Might the attribution of this power even be extended to the third case? Is it enough that the government has invited or forced private actors to create the body? That it has given it a monopoly? That it has forced outsiders to become members?
If one does not want to go that far, these cases must be brought under the purview of the constitutional duty to protect the addressees To sum it up: Pure private governance is a phenomenon that lends itself to stringent constitutional scrutiny. Some of the insights generated by the constitutional analysis of pure private governance can be transposed to hybrid regulation. But hybrid regulation poses much stronger dogmatic and practical challenges to the constitution. 
